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PER CURI AM

Charles Edward Fortner was convicted of aiding and
abetting possession with intent to distribute marijuana, in
violation of 21 U S.C. 88 2, 841(a)(1) (2000). On appeal, Fortner
argues that his trial counsel did not provide effective assistance
and therefore his conviction should be reversed. Finding no error,
we affirmthe judgnent.

On Septenber 21, 2000, Charles Fortner was driving a van
on a route in West Virginia. Law enforcenent officers were
conducting surveillance and watching for the van. A |aw
enforcement officer had received a tip from a confidential
i nformant that a van woul d be taking a specified route and woul d be
carrying drugs intended for distribution. According to the
appel l ate briefs, the tip was provided by a confidential informnt
who was deceased at the tine of trial. The court determ ned that
the information relayed to the officers by the confidential
i nformant could not be introduced at trial.

Oficers picked up Fortner’s van, followed it, and
stopped it for the traffic violation of speeding, forty-five nphin
a twenty-five nph zone. The officer confirmed that Fortner was the
regi stered owner of the van. He had a passenger, Cal dwell| Skaggs,
traveling with him When the officers approached the van they
detected a very strong air freshener snell. An officer testified

that air freshener is a comon nasking agent used to disguise



strong snells. A canine unit was brought to the scene and alerted
on t he passenger-side sliding door of the vehicle. Fortner did not
consent to a search of the vehicle, and a search warrant was
obt ai ned. A search of the vehicle revealed a |oaded Derringer
pi stol within reach behind an access panel and seventy-four pounds
of marijuana split between two bags in the rear of the vehicle. A
smal | amount of cocai ne was al so found on the defendant at the tine
of his arrest.

A jury found Fortner guilty as charged, but found the
passenger, Skaggs, not gquilty of the same charges. For t ner
obtained new counsel after trial and filed post-trial notions
chal I engi ng his conviction on several bases, including ineffective
assi stance of counsel. The district court denied the notion and,
in ruling on the ineffective assistance of counsel claim stated
that it was “clearly not the case” that counsel’s representation
fell bel ow an objective standard of reasonabl eness, and that, even
i f counsel had taken all steps identified in the notion, the result
woul d not have been different. Fortner was subsequently sentenced
toatermof inprisonnent of forty-one nonths, a three-year term of
supervi sed rel ease, a $500 fine, and a $100 speci al assessnent fee.

Clainms of ineffective assistance of counsel are generally
not cogni zabl e on direct appeal. To allow for adequate devel opnent
of a record, a defendant nmust bring his claimin a 28 U S.C. § 2255

(2000) notion unless the record conclusively establishes
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i neffecti ve assi stance. United States v. Richardson, 195 F. 3d 192,

198 (4th Gr. 1999); United States v. King, 119 F.3d 290, 295 (4th

Cr. 1997).

To prevail on a claim of ineffective assistance of
counsel, Fortner nust show both that counsel’s perfornmance was
i nadequate and that the deficient performnce was prejudicial. See

Strickland v. Washington, 466 U. S. 668, 687-88 (1984). Under the

first prong of Strickland, a novant nust show that counsel’s

performance fell below an objective standard of reasonabl eness
under prevailing professional norns. |1d. at 688. In evaluating
counsel ' s performance, the court indul ges a strong presunption that
counsel’s conduct falls within the wde range of reasonable
pr of essi onal assistance. 1d. at 689. Further, the review ng court
nmust eval uate the reasonabl eness of counsel’s perfornmance within
the context of the circunstances at the tinme of the alleged errors,
rather than with the benefit of hindsight. 1d. at 690.

Fortner argues that counsel failed to fully investigate
the circunstances surrounding probable cause for the search
war r ant . In particular, Fortner points to the dism ssal of the
speeding ticket, that the confidential informant was deceased and
therefore his indicia of reliability was untested, and the
possibility of ascertaining scientific studies on the reliability
of the police canine unit used in the search. Fortner al so argues

that it was ineffective assistance to fail to file a suppression



noti on based on the Governnent’s potential use of hearsay evidence
under Fed. R Evid. 804 in relation to proving the reliability of
t he deceased confidential informant. Fortner concedes that this
i ssue was rai sed and decided by the district court on the day of
trial, but argues that the issue required additional preparation
and attention and it was i neffective assi stance for counsel to fai
to address the issue earlier. Finally, Fortner asserts that
counsel failed to call any wi tnesses on his behalf and failed to
cross-exam ne any of the four Governnent w tnesses.

W find that Fortner has not proven that counsel’s
performance fell below an objective standard of reasonabl eness or
that, but for counsel’s performance, the result would have been

different. See Strickland, 466 U.S. at 687-88. First, Fortner did

not include full transcripts, or even conplete excerpts, in the
j oint appendi x to support his assertions.

Fromthe evidence before us it is difficult to determ ne
to what degree defense counsel challenged the validity of the
i nformati on supporting the search warrant and traffic stop. The
district court docket sheet reflects that counsel did not file a
pre-trial notion; however, the transcript selections and the
appellate briefs indicate that, before trial, the district court
held a hearing on the adm ssibility of evidence relating to the
confidential informant. It is also inpossible to determ ne what,

if any, action defense counsel took or should have taken, during



the trial because there are no relevant transcripts included in the
j oi nt appendi x supporting Fortner’s assertions.

Finally, it is wunlikely that, even if counsel had
chal I enged the stop and the admi ssibility of the evidence found in
the van and cross-exam ned the Governnment w tnesses, the result
woul d have been different, nor was it error by the district court
to not hold an evidentiary hearing on the matter. Fortner states
t hat counsel should have called w tnesses on his behalf, but does
not identify the potential w tnesses or indicate their rel evance.
The evidence found in the van pursuant to the search warrant based
upon probabl e cause and that was introduced at trial is persuasive
evidence that Fortner possessed marijuana with the intent to
distribute it, and it is unlikely that the result would have been
different if counsel had engaged in the defense of the case that
Fort ner suggest ed.

We therefore conclude that the record on appeal does not
concl usively establishineffective assistance of counsel and affirm
t he judgnent. We dispense with oral argunent because the facts and
| egal contentions are adequately presented in the materials before

the court and argunment woul d not aid the decisional process.
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